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EXECUTIVE SUMMARY

Audit of the support to the development of the
administration of justice in Timor-Leste

OIOS conducted an audit of the support of the United Nations Integrated
Mission in Timor-Leste (UNMIT) to the development of the administration of
justice in Timor-Leste. The overall objective of the audit was to assess the
adequacy and effectiveness of activities implemented by UNMIT in support of
the development of the justice sector in Timor-Leste. The audit was conducted in
accordance with the International Standards for the Professional Practice of
Internal Auditing.

UNMIT was contributing to the strengthening of the justice sector in
Timor-Leste. However, vacancies for extended periods had a negative impact on
the effectiveness of the Administrative Justice Support Unit (AJSU).
Nonetheless, an important goal for AJSU to facilitate an independent
comprehensive needs analysis has been achieved, despite some delays.

The audit identified the following opportunities to improve the Mission’s
support to the justice sector:

o The level of engagement with national counterparts, particularly with
the Ministry of Justice, was low, impeding the Mission’s support to
the development of the justice sector.

e The respective roles and responsibilities of UNMIT and the United
Nations Development Programme regarding the UN support were
not clearly defined. This resulted in overlaps which could diminish
the effectiveness and efficiency of the UN support.

e The AJSU did not develop and implement public outreach
programmes to further improve public awareness about justice and
the rule of law.

OIOS made several recommendations to address the issues identified
during the audit to strengthen the Mission’s support to the justice sector of
Timor-Leste.
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I. INTRODUCTION

1. The Office of Internal Oversight Services (OIOS) conducted an audit of
the support of the United Nations Integrated Mission in Timor-Leste (UNMIT) to
the development of the justice system in Timor-Leste. The audit was conducted
in accordance with the International Standards for the Professional Practice of
Internal Auditing.

2. The Security Council (SC), by its resolution 1704 of 25 August 20086,
mandates UNMIT “To assist, in cooperation and coordination with other
partners, in further building the capacity of State and Government institutions in
areas where specialized expertise is required, such as the justice sector”. In
accordance with Resolution 1704, UNMIT established the Administration of
Justice Support Unit (AJSU) initially under the direct responsibility of the
Deputy Special Representative of the Secretary-General for Rule of Law and
Security Sector Support (DSRSG for RoL and SSS). The Mission Management
later transferred the AJSU to the office of the DSRSG for Governance Support,
Development and Humanitarian Coordination (GSDHC) who is also the Resident
Coordinator/Humanitarian Coordinator (RC/HC).

3. The main objectives of the AJSU are to develop and strengthen
institutions in the justice sector, enhance effectiveness of the judiciary system,
provide technical legal assistance to the Government and UN Country Team, and
facilitate coordination in the justice sector.

4. The staffing summary of the AJSU is as follows:

Table 1: Staffing summary of the AJSU as at 30 October 2009

Authorized Number of

Post Title number of posts | staff on board
Senior Judicial Affairs Officer 1 1
Judicial Affairs Officer 3 3
Corrections Officer 1 1
International Administrative Assistant 1 -
National Staff 2* 1
National Professional Officer (NPO) 2 -

Total 10 6

(*) One National Staff is loaned to the Serious Crimes Investigation Team.

5. Comments made by UNMIT are shown in italics.

II. AUDIT OBJECTIVES

6. The main objective of the audit was to assess the adequacy and
effectiveness of the activities implemented by UNMIT in support of the
development of the justice sector.



1. AUDIT SCOPE AND METHODOLOGY

7. The audit covered UNMIT’s support to the justice sector from the
inception of the Mission in August 2006 to October 2009 and focused on
planning, execution, monitoring and reporting.

8. The audit methodology mainly comprised of interviews with senior
management and relevant staff of UNMIT and the United Nations Development
Programme (UNDP). Interviews with UNDP staff were conducted with a view
to assessing the effectiveness of coordination between UNMIT and UNDP
regarding their respective works in the justice sector. The audit also included a
review of relevant documents and records.

IV. AUDIT FINDINGS AND
RECOMMENDATIONS

A. Staffing

Delays in the recruitment of staff

9. As indicated in Table 1, the Mission had 10 authorized posts including
four posts for national staff. The incumbents of the posts of national professional
officers (NPOs) were expected to help the Mission in building bridges between
the Mission and national authorities and counterparts.

10. As at the date of the audit, six of the 10 authorized posts had been
encumbered, but the recruitments for some posts were delayed. The two posts
for NPOs were vacant and the recruitment for the Judicial Officer for Gender
Justice had just been completed. The first Chief AJSU joined the Mission in
May 2007, more than a year after the Mission was established and, as at that
time, there was only a Corrections Officer present in the Mission. The Judicial
Affairs Officer responsible for Institutions joined the Mission in August 2008,
almost two years after the establishment of the Mission. Moreover, the Chief
AJSU has been filling the gap for the Judicial Affairs Officer for Gender Justice
since August 2007 in addition to other responsibilities.

11. OIOS acknowledges the difficulties encountered in recruiting NPOs in
the post-conflict environments. However, the Mission needs to do more to fill
these vacant posts. Local newspaper advertisement, a more focused and targeted
outreach activities at universities, the Legal Training Center and other law
institutions, and advertisement on the Mission’s public website to attract
Timorese expatriates could be more effective.

Recommendation 1

@ The UNMIT Management should increase its efforts
regarding the recruitment of national professional officers by
implementing a focused and targeted approach, and
referring to other tools and media for outreach purposes.



12. The UNMIT Management accepted recommendation 1 and stated that
the two NPOs for the AJSU were recruited after the completion of the audit.
They further stated that an overall strategy to improve recruiting NPOs would be
developed and implemented. Based on the action taken by UNMIT,
recommendation 1 has been closed.

B. Progress in implementing mandated activities

13. As indicated in paragraph 3 above, the main objectives of the AJSU are
to develop and strengthen institutions in the justice sector, enhance effectiveness
of the judiciary system, provide technical legal assistance to the Government and
the UN Country Team, and facilitate coordination in the justice sector. To
achieve its mandate and objectives, the Unit established the following priorities:

e To facilitate independent comprehensive needs assessment of the justice
sector;

e To assist the Ministry of Justice (MoJ) in developing a strategic plan for
the justice sector, including corrections;

e To enhance police-prosecution cooperation;

e To assist in the development of a legal framework and provide technical
support on key legislation;

e To provide input and assistance to the legal framework to link customary
law/traditional justice with the formal system being developed; and

e To assist in the establishment of effective accountability mechanisms to
enhance integrity of the judiciary, including Superior Councils.

Delays in completing the ICNA

14. According to the report of the Secretary-General (SG) dated August 2006
(S/2006/628), the challenges to the justice system were so considerable and of
such critical importance that an independent, comprehensive review and analysis
of the justice sector needed be undertaken. The review, which is also referred to
as the independent comprehensive needs assessment (ICNA) was expected to
involve all relevant components of the Government and the civil society, and
result in an overarching strategic plan to guide further development of the justice
system in Timor-Leste, including corrections.

15. As per the 2007-2008 Results-Based Budget outputs, the review should
have been completed in this financial period. However, the review started only in
August 2009, three years after the Mission was established and was completed in
October 2009. OIOS was informed that the Special Representative of the
Secretary-General regularly promoted the idea of the review with the national
leadership starting in January 2008; however the time was not yet right for the
review. Furthermore, the need to secure the buy-in of the national authorities for
the review and problems encountered in obtaining the approval of the Minister of
Justice, delayed the process. The Chief AJSU informed the auditors that ICNA
has been adopted by both national and international partners in the justice sector
to a remarkable extent.



Assistance to the Ministry of Justice (MoJ) in developing a strategic plan for the
justice sector

16. The Ministry of Justice (MoJ) has the leading role in policy
development, including the development of a national strategic plan for the
justice sector. To assure the effectiveness of UNMIT’s support to the justice
sector, there is a need for a very close working relationship between the officials
of the MoJ and AJSU.

17. OIl0S was informed that while UNDP Justice Support Programme (JSP)
staff had easy access to the Minister of Justice and other high level national
counterparts, this was not the case for the AJSU. UNDP JSP staff met with the
Minister of Justice almost every week, whereas the Chief of AJSU had only one
meeting with the Minister of Justice in more than a year. During the last meeting
between UNDP JSP and the Minister, one of the agenda item was ICNA, a
project being spearheaded by the AJSU. In a letter addressed by the Deputy
SRSG for GDSHC (RC/HC) to the Minister on 6 March 2008, the Deputy SRSG
requested that they meet monthly or more often as needed, but no official
response was received from the Minister, and the monthly meetings never
resumed again.

18. Notwithstanding the inability of the AJSU to meet the relevant officials
of the MoJ, the Mission had not formally assessed its support to the justice sector
with the view to identifying related obstacles and establishing a viable working
relationship with the MoJ and other relevant institutions. The lack of a viable
working relationship between the Minister and the Chief AJSU diminishes the
ability of UNMIT to effectively support the justice sector.

19. From the outset, the Mission had identified the need for building
bridges with the Government using NPOs. As indicated in paragraph 10 above,
the majority of the authorized posts for NPOs were either not encumbered or they
were encumbered late. Therefore, the AJSU lacked the language skills - Tetum
or Portuguese, which is an official and dominant language used in the justice
sector. OIOS notes that international advisers from other agencies at the MoJ
and other justice institutions were almost exclusively from Lusaphonic countries,
making it easier for them to establish good working relationships.

Legal Framework and draft legislation

20. Another priority of the AJSU was the development of a legal framework
that takes into account a traditional justice mechanism that adheres to the basic
principles of administration of justice and human rights with particular attention
to gender justice and juvenile justice issues. Table 2 shows the status of key
legislations in Timor-Leste as at the date of the audit:



Table 2: Status of key legislation

UN Justice Sub-

Law/Code Status Working Group
Penal/Criminal Code Promulgated on 31 March 2009. Yes
Witness Protection Law Promulgated on 4 April 2009. No
Law Against Domestic Approved by the Council of Ministers (CoM) No
Violence on 19 August 2009. Will be submitted to the

Pending p Parliamentary for debate.
Civil Code Approved by the CoM on 5 August 2009. Yes

Submitted to the Parliament for debate.
Land and Property Law Ongoing. Yes
Juvenile Justice Law Draft law is with the MoJ. No
Customary Law A draft is with the MoJ. Yes

21. The audit found some flaws in drafting draft legislation. The

responsibility for drafting laws is entrusted to a Legal Drafting Directorate
operating under the MoJ. Since the MoJ did not have adequate capacity,
international advisers had been employed to assist the MoJ in drafting laws. The
Mission informed OIOS that the MoJ did not request them to assist in drafting of
key laws. After a draft version had been prepared, the MoJ made a public
announcement soliciting comments at short deadlines.

22. Despite these limitations, the Mission made significant contribution to
drafting key laws: most notably the Penal Code, Civil Code and Law against
Domestic Violence. Consolidated UN comments were also provided to the MoJ
for draft Land Law and draft Juvenile Justice Law. The Mission’s comments on
the Traditional Justice/Customary Law legislation were in the process of being
sent.

23. The promulgation of laws is an important milestone, yet, incomplete if
not communicated and understood by the people whom the laws affect. The
illiteracy rate in Timor-Leste is very high, making it difficult for people to
understand how laws apply to them. To assist in communicating laws, the AJSU,
in coordination with the Communications and Public Information Office,
undertook some public information and advocacy programmes including radio
programmes, meetings on peace and justice and press conferences. However,
there was no annual public outreach plan and programme in place, and outreach
activities appeared to be arranged on ad hoc basis.

Enhancing police-prosecution working relationship

24, The AJSU priority concerning the support to police-prosecution working
relationship could not be achieved. A number of issues regarding police-
prosecution functions and their interrelationships in Timor-Leste were brought to
the attention of the UN Justice Working Group. Among these issues were the
lack of a case management system, high number of pending criminal cases at the
Prosecutor-General’s (PG) Office, insufficient communication between police
and prosecution, problems concerning investigations and arrests, and language
problems. To address these problems, the UN Justice Working Group developed
recommendations and also suggested the establishment of a joint UN-PG
Working Group to assist in the implementation of these recommendations. A
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Joint Prosecutor-General and UN Working Group had been established in May
2008 comprised of representatives from the Office of the PG, UN Police, the
AJSU and UNDP.

25. The Working Group regularly met in 2008; however, the meetings
stopped after the separation of the PG. The Deputy SRSG for GDSHC issued a
memorandum to the new PG in June 2009 suggesting revival of the WG;
however, the Working Group has not resumed operation. OIOS is of the view
that the police-prosecution relationship is critical to the effective functioning of
the justice system, therefore, every effort should be made to enhance police-
prosecution relationship and support the Office of the PG.

Judicial institutions

26. The judicial structure of Timor-Leste consists of a Court of Appeal and
four district courts. The Office of the PG is the highest authority in public
prosecution, and the Office of Public Defenders provides legal representation.
The Constitution of Timor-Leste required establishment of a Supreme Court of
Justice, a High Administrative, Tax and Audit Court and Military Courts, but as
of the audit date, none of these institutions had been established.

Corrections

217. The AJSU aimed to assist the MoJ/Prison Directorate in developing a
strategic plan for the strengthening of the prisons system, and with the support of
the AJSU and UNDP, the Director of National Prison Service developed a draft
strategic plan in 2008. However, the strategic plan for the justice sector in
Timor-Leste that was initiated by the MoJ in February 2009 also included
corrections component. Therefore, the draft plan of the Director of National
Prison Service was put on hold. Better planning and coordination with the
national counterparts could have avoided such duplication.

Recommendations 2 to 5
The UNMIT Management should:

2 Formally assess its support to the justice sector with
the view to identifying related obstacles and establishing a
viable working relationship with the Ministry of Justice and
other relevant institutions;

3 Reestablish coordination between the UN and the
Office of the Prosecutor-General to assure UN’s support in
strengthening the institution and enhancing the police-
prosecution working relationship;

(@) Ensure that the Administrative Justice Support Unit, in
coordination with the Communications and Public
Information Office, UN Country Team and national
authorities, develop and implement a public outreach



programme to create public awareness about justice sector
and rule of law; and

(5) Increase its efforts in supporting the establishment of
justice institutions in Timor-Leste.

28. The UNMIT Management accepted recommendation 2 and stated that
close cooperation between the AJSU and the Minister of Justice admittedly has
been a challenge. With the recent AJSU recruitment of two duly qualified NPOs,
there might be more inroads at the working levels of the Ministry.
Recommendation 2 remains open pending receipt of evidence on the
establishment of a viable working relationship between the UN and the MoJ.

29. The UNMIT Management accepted recommendation 3 and stated that
the Working Group had been discontinued because the new Prosecutor-General
did not see the need for it. Recently, during follow-up discussions between the
Prosecutor-General and the Deputy SRSG GSDHC, it has been agreed to
resurrect the joint police-prosecution working group at the operational level.
Recommendation 3 remains open pending receipt of evidence regarding the
reestablishment of coordination between the UN and the Office of the
Prosecutor-General.

30. The UNMIT Management accepted recommendation 4 and stated that
strategy and discussions for 2010 Public Information Office and AJSU was in
progress. Recommendation 4 remains open pending receipt of evidence showing
that an outreach plan for 2010 has been developed.

31. The UNMIT Management accepted recommendation 5 and stated that
although arguably not the most urgent, the High Administrative, Tax and Audit
Court and Supreme Court should be established according to the Constitution of
Timor-Leste. However, the UN system needs to be sensitive to national concerns
in terms of the availability of suitably qualified personnel to fill the related
positions at all levels. Taking scarce legal personnel away from existing
institutions would not serve to promote the rule of law and access to justice
overall. Based on the information provided by the Mission, recommendation 5
has been closed.

C. Coordination of actors

Need for enhancing coordination between UNMIT and UNDP on justice support

32. UNMIT and UNDP are two key UN players in the development and
strengthening of the justice sector, while other members of UNCT also contribute
to specific areas of the justice system. There were indications of overlap in some
areas. For example, the corrections component of UNMIT was performing
similar functions as UNDP’s Senior Prisoner Adviser. UNDP was already
performing these functions before UNMIT recruited its own Corrections Officer.

33. The Mission initiated various mechanisms to coordinate the UNCT
activities on justice support, including the establishment of the UN Justice
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Working Group, allocation of the AJSU to the DSRSG for GDSHC who is also
the head of the UNCT, and the development of the Integrated Mission
Implementation Plan in 2008 and Integrated Strategic Framework (ISF) in mid
2009. However, these initiatives were not adequate in ensuring effective
coordination, delineating tasks and preventing duplication of efforts. For
example, the respective roles of some parties relating to the implementation of
the ISF were not very clear as multiple lead entities were designated for some
tasks as shown in Table 3 below.

Table 3: ISF framework and lead entities

ISF sub-outcome/milestone Lead entity as per the ISF
Adoption and implementation of an overall Strategic Plan for | AJSU, UNDP and UNICEF

the justice sector by the MoJ
Input and assistance to the legal framework to link customary | AJSU and UNDP
law/traditional justice with formal system
Assist national authorities in developing a Children’s Code AJSU and UNICEF
Consolidation and implementation of a Strategic Plan for the | AJSU and UNDP

Corrections system

Recommendation 6

(6) The UNMIT Management, in consultation with the
United Nations Development Programme, should assess the
existing coordination mechanisms with the view to improving
synergy in their respective activities in the justice sector.

34. The UNMIT Management accepted recommendation 6 and stated that
there were already several mechanisms in place, including the weekly meeting of
UNDP, AJSU, and the DSRSG GSDHC. However, there was room for further
improvement in the working relations between UNDP and the AJSU. This matter
has already been addressed with the AJSU and UNDP by the Deputy SRSG.
Recommendation 6 remains open pending receipt of evidence of improved
coordination between UNMIT and UNDP.

Coordination with other international partners in the justice sector

35. Development partners of Timor-Leste also play an important role in
providing support to the justice sector. Among others, some key partners actively
involved are AUSAID (Justice Facility), USAID, Portugal, Brazil, Advocats
Sans Frontieres and The Asia Foundation. These partners formulate bilateral
assistance programmes and projects, provide advisors to the MoJ, and assist the
justice institutions by providing training, legal advice and information, and other
services.

36. In order to facilitate the coordination activities in the justice sector, a
donor consultation meeting has been established by UNMIT and chaired by the
Deputy SRSG for GSDHC. The first meeting was held in May 2009 with the
participation of development partners and donor community. The AJSU acts as
Secretariat for this informal forum and the members agreed to meet every two
months. One of the outcomes of the forum was the development of a Rule of Law
Matrix, which defines who does what in supporting the justice sector in an
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attempt to identify gaps and avoid duplication. Although the initiative was
someway late, the audit noted this coordination mechanism as a positive step
towards international coordination.

Lack of the AJSU involvement in the National Priorities Justice Working Group

37. Security Council resolution 1704 mandates UNMIT to promote a
compact between Timor-Leste and the international community for coordinating
Government, UN and other multilateral and bilateral contributors to priority
programmes. The international compact also called “national priorities” is the
primary tool for resource coordination and serves as framework for establishing
mutual priorities of the Government and the international community. The
National Priorities Justice Working Group is responsible for establishing national
priorities for the justice sector.

38. The audit found that the AJSU did not regularly participate in the
meetings of National Priorities Justice Working Group. UNDP has been
representing the UN in this Working Group, but the AJSU believes it could use
the Working Group as another platform for maintaining effective relationships
with development partners and national counterparts.

Recommendation 7

@) The UNMIT Management should ensure that the
Administrative Justice Support Unit actively participates in
the National Priorities Justice Working Group.

39. The UNMIT Management accepted recommendation 7 and stated that
the AJSU is a member of the National Priorities Working Group on Justice. Over
the past several months, the Unit has made comments on relevant progress
reports and the draft priorities for 2010. Recommendation 7 remains open
pending receipt of evidence of AJSU’s participation in the National Priority
Working Group.

D. Other

40. There was no consistent and accurate statistical information received
from the justice institutions. Some statistical data is received from the Office of
the PG on case management, but this is not adequate. Analysis and examination
of such data can be helpful for strategizing purposes on the systemic level, and
more resources can be mobilized where system weaknesses and bottlenecks are
identified.

Recommendation 8

(8) The UNMIT Management should establish a
mechanism for gathering statistical information from the
justice institutions regularly and analyze this information to
address systemic weaknesses.



41. The UNMIT Management accepted recommendation 8 and stated that
although there were some statistics that were provided by the Office of the
Prosecutor-General, more disaggregated statistics were required e.g. domestic
violence, sexual assault, corruption and information on work plans and annual
reports. Furthermore, statistics needed to be provided by the courts.
Recommendation 8 remains open pending receipt of evidence that the Mission
has implemented appropriate mechanisms for obtaining the relevant statistics
from the courts.
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STATUS OF AUDIT RECOMMENDATIONS

ANNEX 1

Recom. Recommendation Risk category Ri_sk C{ Actions needed to close Implemenztation

no. rating O recommendation date

1 The UNMIT Management should increase its | Human Resources | Medium | C Action taken. Implemented.
efforts in the recruitment of national
professional officers by developing a focused
and targeted approach, and referring to other
tools and media for outreach purposes.

2 The UNMIT Management should formally | Strategy High o] Receipt of evidence on the | 30 Apr 2010
assess its support to justice sector with the view establishment of a viable working
to identifying related obstacles and establishing relationship between the UN and
viable working relationship with the Ministry of the Ministry of Justice.

Justice and other relevant institutions;

3 The UNMIT Management should reestablish | Strategy Medium | O Receipt of evidence regarding the | 31 Mar 2010
coordination between the UN and the re-establishment of coordination
Prosecutor-General to ensure UN’s support in between the UN and the Office of
strengthening the Institution and enhancing the the Prosecutor-General.
police-prosecution working relationship

4 The UNMIT Management should ensure that | Operational Medium | O Receipt of evidence showing that | 30 April 2010

the Administrative Justice Support Unit, in an outreach plan for 2010 has
coordination with the Communications and been developed.
Public Information Office, UN Country Team
and national authorities, should develop an
annual public outreach plan and programme in
support of the Government’s efforts to
strengthen the justice sector

5 The UNMIT Management should increase its | Strategy Medium | O Action taken. Implemented
efforts in supporting the establishment of
pending justice institutions in Timor-Leste

6 The UNMIT Management, in consultation with | Operational High 0 Receipt of evidence of improved | 30 Apr 2010

the United Nations Development Programme
should assess the existing coordination
mechanisms with the view to improving
synergy in their respective activities in the
justice sector.

coordination between UNMIT and
UNDP




Recom. . . Risk C/ Actions needed to close Implementation
Recommendation Risk category . 1 X 2
no. rating O recommendation date
7 The UNMIT Management should ensure that | Operational Medium 43. Receipt of evidence of | 28 Feb 2010
the AJSU actively participate in the National AJSU’s  participation in the
Priorities Justice Working Group. National Priority Working Group.
8 The UNMIT Management should establish a Medium Receipt of evidence that the | 31 Mar 2010

mechanism for gathering statistical information
from the justice institutions regularly and
analyze this information to address systemic
weaknesses.

Mission has implemented
appropriate mechanisms  for
obtaining the relevant statistics
from the courts.

1. C =closed, O = open

2. Date provided by UNMIT in response to recommendations.






